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Fettered Judges & 
Tattered Justice 
A Quick Reflection on the Problems of the Nepali Judiciary 

 

- Dr. Ananda Mohan Bhattarai1 
 

Far off from my native land when I am jotting down these lines during my tour to 
Atlanta, the capital of Georgia, I do not have a clear view as to what this brief note will 
ultimately look like. But, when the KSL remembered me I could not say no mainly for 
the reason that I intuitively consider myself a participant in the overarching mission of the 
KSL to improve the legal system of Nepal through education, research and other activities. 
This is also because I personally feel that it is a part of a judge’s work to participate in 
academic pursuits. World over, creative judges spend considerable part of their off the court 
time in teaching, research and writing and that way, make significant contributions for the 
improvement of the legal system. It indeed helps the judges themselves as they get the first 
hand feedback to their work from the academia. Despite knowing this well when I am 
running down these lines I am hesitating a bit. It is because first, I have been away from 
my active court work for more than seven months now and I am not familiar with the 
latest developments taking place in the Nepali judiciary. Secondly, I do not have the 
reference tools with me to articulate my views cogently. However, as the recount of the 
experience is a personal one I will try to present a brief summary of my feelings and 
experiences I gathered at the Kathmandu District Court where I worked for around two 
years before embarking to the US for studies. One way to do it would have been to weave 
it in the form of a story. But as the space limit may not permit me to do so, I will raise a 
few issues here, which hopefully will present some useful insights to the academia as well as 
practitioners working for the improvement of the system.  These views might not be 
particularly limited to the criminal justice but, as the functioning of criminal justice 
influenced by other cross currents, they are equally relevant in the context of criminal 
justice as well.   

                                                                 
1  Author holds MA(Pol.Sc), MA (Eng.Lit), LL.M (Business Law) and JSD. He is currently a 

Hubert Humphrey Fellow at Massachusetts Institute of Technology, USA. 

Skepticism versus Public Good Will  

I personally feel that the first thing that any person associated with public 
institution need to focus is the generation of public good will. Every public 
institution today in Nepal is looked upon with great skepticism. The 
judiciary is no exception to it though its degree in com parative terms might 
be different.  
Here, my definition of public institution is something different from the one 
generally perceived. By “public institutions” I do not limit myself to the 
abstract entity created by the law or the Constitution but take it in a much 
broader sense. Persons who run day-to-day activities of these entities will no 
doubt form the core. But others such as facilitators, suppliers and 
consumers of services and even the normative basis on which such services 
are delivered are included under this term. Therefore, if the judiciary is an 
institution there is no reason why it should be looked from a very narrow 
perspective and should not include facilitators, suppliers and consumers of 
service even though they might form the penumbra. It is a different matter 
that many of us either due to our ignorance or for convenience sake take a 
sort of wishy-washy and exclusive approach. It is from this wishy-washy 
approach that the popular Nepali term “Khhattam Chha”(implying as sense 
of hopelessness ) emerges. Skepticism is a mental cloud that generates and is 
influenced by the lack of trust, objectivism and a determination to move 
forward and take the challenge heads on. Shifting of responsibility, naming, 
shaming and blaming have their root in skepticism.  

Skepticism is partly historic and may get accumulated over time. It may also 
run down from generations to generations in the form of myth or 
stereotypes. We have very popular sayings such as “Nepal ka kannon bhagwan 
janun (Only the God may know the laws of Nepal) or “Saana lai ain thula lai 
chain” (Law is only to govern the poor, it serves the rich). But in many 
instances skepticism is extraneous also earned not by the institution itself. 
Public institutions such as the judiciary are, of course, a subsystem of the 
overall system and when the system gets notoriety for its nuisance than for 
its delivery of goods, the ripple of negative impression created by it spreads 
everywhere.  

Then how does one earn skepticism? To my mind one earns it either by 
passive submission to institutional rituals or by active omission or 
commission. Active omission or commission are dangerous but one ruins 
oneself by passive submission to wrong institutional rituals as well. Personal 
or institutional skepticism can be removed if one is conscious about it and 
works for the generation of public good will. This, of course, can be 
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achieved only through a long and arduous process but is not unachievable 
either. It requires a vision, a determination and a conviction that one needs 
to work for the promotion of public good will.  

Many of us in the judiciary do not think that generation of public good will 
is one important component of judicial process that we need to care for. 
Even if we think that it is something that needs to be kept in sight and feel 
it to be something that could be generated from our firm commitment to 
the rule of law, we falter at its application. Many do not try to understand 
the rule of law beyond slavish application of law and hardly try to give full 
meaning to law as an embodiment of reason, morality and justice. Rarely are 
we prepared to test the law at the touchstone of the “recognized principles 
of justice” mandated by Art 84 of our Constitution or the human rights 
norms that now form our corpus juris, or the ideal of social justice which is a 
preambular promise of our Constitution.  Unless we get rid of the view that 
an imaginative application of the law is the job of the Supreme Court alone 
we will be willowing in the domain of archaic justice and the generation of 
public good will be a distant dream. 

Then the question comes how do we generate public good will. The answer 
is both simple and difficult. Simple in the sense that a commitment to “real 
justice” generates enormous amount of public good will. Difficult in the 
sense that road to real justice is full of obstacles and there are many roads 
that end up in injustice. I will cursorily touch upon a few of them here.  

 

Concubine System of Justice and the Moral Guilt  

At the root of all the anomalies that we have in our system of justice, lies 
our confusion as to what system of justice we follow today. This question 
began to be raised right from 1950s when our first generation of lawyers 
who were mostly India baked began to grapple with our laws in different 
capacities. A few who were asked to draft the laws for the country began to 
copy Indian laws ad verbatim. Be it the forest laws, or the land acquisition 
laws or the laws relating to minerals, or the laws relating to preventive 
detention, or interpretation, our draftsmen took an easy refuse to Indian 
laws without even pondering a moment about their utility and suitability to 
Nepal or even ever trying to understand how that law is working in India 
itself. Others associated with the court system such as lawyers and judges, 
who began to implement these laws, began to be guided by a false notion 
that we follow the common law system. What they failed to see is that we 
never formally married to any system. Rather we were evolving our system 

over the years through trial and error. For instance, if we look at our laws 
mostly codified in the Muluki Ain during the Rana period, we find an 
indigenous tone and tenor though most of it might be totally irrelevant and 
obsolete today.  Now such laws can also be questioned for serving the 
interest of the power holders and perpetuating the caste system. These laws 
might have even followed a barbaric system of punishment. Nevertheless 
the system was evolving through experience and was less influenced by a 
desire to copy firangi laws. Now even when some of us think that we 
surreptitiously married to the common law system we cannot get rid of the 
moral guilt of surrendering our independent status to a colonized system of 
justice.   

Sadder still is the fact that even now when many of us are more aware of the 
harm this blind adoption of foreign laws has done to our people especially 
those in the lower ladder of the socio economic visibility we have not been 
able to do much to change it. We seem to believe that justice only traverses 
either through an Anglo-American -Indian road or the continental road or 
some other road for that matter. Given that the currents and cross currents 
have influenced every system of justice in the world today and a process of 
systemic amalgamation is being witnessed in different part of the world, it is 
necessary that we evolve a “Nepal Model of Justice” if not in the form of 
developing a model, in the form of working out a model system of justice 
that is in the interest of majoritarian minions.    

  

Where Laws Play Judas to Justice   

The greatest problem of the system of justice in Nepal is the lack of 
appropriate and justice oriented laws.  Delivery of justice becomes 
enormously difficult in a situation where there is no law or where laws are 
archaic or dated. It is especially so in case of criminal justice where one 
cannot be prosecuted or punished in the absence of law and expansive 
interpretation of the law has its own limits. Similarly, a judge feels really 
fettered when he finds a particular law really obstructive to justice. Even the 
imaginative interpretations have their own limits. This problem bothers a 
district judge more than judges at the superior courts. It is she/he who sits 
in the first gate and tries to address people’s problems in the first instance. 
One often has to confront a provision of law inconsistent either to the 
recognized principles of justice or the basic human rights norms, which, 
instead of being invalidated, are tacitly fostered by the higher courts. When 
this happens justice is obviously the first casualty. Whereas review of law in 
many countries is a regular process, we tend to give more emphasis to 
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amend or change the Constitution and neglect to review our laws that affect 
many people in their day -to-day life.  

 

Many Roads to Injustice 

Though we may be one of the countries having a very low prison 
population, many people today feel that the low per-capita prison 
population does not really reflect the per -capita crime rate in the country. It 
merely reflects the failure of our criminal justice system to prosecute crimes 
and punish the criminals. It also displays how miserably we perform both at 
preventive and punitive fronts. As a matter of fact we have become a 
society, which accords only a lip service to the life, liberty and security of its 
people. Where legal institutions miserably fail to prevent crimes or to 
prosecute the perpetrators we slowly and gradually enter into a “Goonda 
Raj”- a society led by goons, and thugs.  In such a society with the surge in 
the graph of criminality, common people develop a sort of acclimatization 
and live with crime and criminals. And then criminals often justify affront to 
such esteemed human values on moral, political or religious grounds.  After 
spending two years in the busiest court of the country I have become more 
convinced about the followings which are generally felt by the Nepalese 
legal intelligentsia. 

• I wonder why we cannot develop a system of justice that is more 
concerned with healing rather than wounding, a justice that emphasizes 
on a “win-win” system instead of an overemphasis on a “win and loss”.  

• The criminal justice system today lacks horizontal communication. It 
needs to be reestablished at the earliest so that justice becomes a 
common goal of all the agencies involved in investigation, prosecution 
and trial. As the final responsibility of imparting justice lies with the 
court it needs to not only be given a power to monitor the activities of 
other agencies but also be made accountable for any miscarriage or 
derailment of justice. Discretion and accountability should steer the 
process of communication and cooperation. 

• As our over reliance on the Muluki Ain is one reason for a chaotic state 
of criminal justice system, it needs to be thoroughly reviewed and if 
necessary scrapped. If for historical reason some of us like to keep the 
name I think we can term every individual legislation of Nepal as 
“Muluki Ain” provided we care to note that the law is for the people 
and not the vice versa. 

• Our court system is getting growingly irrelevant to the common 
people. The common people, who form a vast majority hardly use it to 
settle their disputes. They come to court only when they are trapped by 
the criminal injustice system. Therefore, there is a need to take the 
courts to the door of the people by evolving user friendly procedures 
and tools. For this the present structure of the court and the human 
resource management needs to be thoroughly reviewed. As research 
studies by CeLLARd and others have already highlighted structural and 
jurisdictional problems they need to be rectified immediately. Further, 
if ignorance of law is no excuse I wonder why cannot our legal 
manpower associated with the judiciary(at least three even in very 
remote districts) be used for legal awareness and education. I rather 
think that they will be the right persons to do the job though they 
might need to wear different hats at different times.    

• Many of our criminal laws do not address people’s aspirations for 
compromise and compensation to the victim. A few laws such as 
Vehicle and Transport Act, Foreign Employment Act, laws relating to 
other forms of frauds are cases in point. These and many other laws 
where pecuniary compensation is the main concern laws need to be 
immediately reviewed so that willing parties can forge a compromise at 
the initiation of the court. Court annexed mediation and conciliation in 
non-serious criminal offences could be very much introduced in our 
system. 

 

Inhuman Wrongs and Human Rights  

Even when the presumption of innocence remains the ground rule in the 
criminal justice process at least at the theoretical level, very few of us distill 
our thought process in tune with these norms. As a result, the suspect who 
gets arrested is deprived of his/her basic human rights. We often come 
across the problems relating to detention incommunicado, reckless 
handcuffing and public parade, lack of medical treatment and healthy food 
and right to consult a lawyer. If the courts play their proper part such 
problems can be checked to some extent. However, I also think that if we 
are to ensure that the basic human rights of the detunes are not violated a 
larger coalition to protect such rights is necessary.  
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Judiciary and Public Support 

One of the greatest deficiencies of the criminal justice system is that it does 
not, except in a few instances, help honest people who tell the truth, who 
repent for what they have done in the past. When a system does not 
recognize or ignores such a quality of human person, and does not 
sympathize and promote forgiveness as far as poss ible, it does not 
command the necessary respect and a willing cooperation. However, I 
would like to add a footnote here and draw attention to another equally 
disturbing picture. Many of us as citizens of our country are not fulfilling 
our duties to cooperate with the courts. Any institution can discharge its 
function only with the support of its citizen and the judiciary is no exception 
to it. The judiciary today has not been able to get sufficient support even in 
serving of the summons. Witnesses easily defy court orders. The criminals 
can abscond and evade arrest perpetually. Even the convicts can change the 
citizenship and avoid sentence. I doubt whether the court alone can correct 
these deviances without a willing cooperation of the citizenry.    

 

Where Do We Go from Here?  

The note above sufficiently indicates that we survive in a chaotic situation 
where judges are fettered and the justice is tattered. Justice might be tattered 
not only because judges are fettered but fettering of judges is a major 
problem in the judiciary today. Working in such an environment is really an 
uphill task full of thorns. Many of my colleagues in the judiciary really feel 
that they are working in a hostile environment, which has a proclivity of 
denying them even the “presumption of innocence”. In such a scenario 
taking a bold decision is full of risks. None of the judges take the view that 
what they have decided is the only conclusion that could be reached in the 
case at hand.  There can be no case without some contradictions and some 
loose ends. It is for this reason that every democratic system instills a system 
of correction through appeals. I think that unless we reaffirm our faith in 
the system and get rid of skepticism while keeping an eye at the loose knots 
and bolts that lead to injustice we will not be able to bring about desired 
changes. Our focus has unfortunately been on the action of judges rather on 
the normative basis, which influences their function. By that I do not 
however underestimate the role that judges play  in a given situation. My 
only submission is that when we build a superhighway to justice chances of 
derailments will be certainly minimized if not eliminated. Such a 
superhighway can be made only by reforming the normative basis of our 
system of justice, which is the root cause of many evils that we face today. A 

very encouraging effort has been made in the last few years to reform our 
criminal justice system by CeLLRD, the Judges Society, and the Criminal 
Law Reform Commission. As I think that a patch work into the system 
might not remove the existing problems, I cast my vote for the new Code. 
All the same I also think that we can make significant progress if we make 
concerted efforts to apply existing laws imaginatively and use the opening 
given by our constitution and the human right norms which form a part of 
our system now and commit ourselves from our respective places to real 
justice.   
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